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Thomas M., Cooley. 


One of the greatest of the judges who have 
created and adorned American jurisprudence 
was Thomas McIntyre Cooley. In the do- 
main of constitutional law, where legal ques- 
tions reach into the most profound and com- 
plex questions of government, and where 
judges need to be statesmen of the highest 


type, he held undisputed pre-eminence for a} 


generation. 

The life history of Judge Cooley is one that 
every American may regard with pride as well 
as admiration. It is typically American. 
Like Lincoln and a goodly number of those 
Americans whom the world most honors, he 
began his career in poverty. 

He was one of fifteen children of a poor 
farmer, and had very meager educational ad- 
vantages, but succeeded in obtaining a fair 
education. He was born of New England 
stock, in Attica, New York, January 6, 1824. 
Between sixteen and eighteen years of age he 


Avwust, 1900. 


| law studies, and was admitted to the bar in 
| January, 1846. In the following December 
|he married Mary E. Horton, daughter of a 
| farmer living near Adrian. In the following 
year he removed to Tecumseh, Michigan, but 
|} in the next year returned to Adrian. [Ilere, 
besides practicing law he edited a newspaper, 
served as county-court commissioner and re- 
corder from 1850 to 1852, assisted his father- 
| in-law at farming, and was secretary of the 
| county agricultural society. In 1852 he went 
to Toledo, where, in addition to practicing 
law, he formed a partnership for real-estate 
business. There he was nominated for circuit 
| judge, but defeated, and afterwards he re- 
turned again to Adrian. In 1857 he made a 
| compilation of the Michigan statutes. In 1858 
| he became state reporter. In 1859 he was ap- 
| pointed Jay professor of law in the new law 
| school of Michigan University, and became 
| secretary of the faculty. At that time he 
changed his residence to Ann Arbor, where he 
| resided for the rest of his life. For twenty- 
five years he continued in his law professor- 
ship. In 1864, on the death of Judge Man- 
| ning, he was appointed to the vacancy on the 
bench of the supreme court. He was elected 
\ for the succeeding term and twice re-elected, 
| but was defeated for re-election in 1885, after 
he had adorned and honored the bench of that 
| state for about twenty-one years, and, with 
|his associates, Judges Campbell and Chris- 
tiancy, had made the fame of the Michigan 
supreme court known throughout the land. 








taught school for a part of each year, and | Of his opinions the American Law Review 
when about eighteen commenced to study law | editorially says: ‘‘They have been rarely 
at Palmyra, New York, with Theron R. equalled, never surpassed, by English or 
Strong, afterward judge of the supreme court. | American judges.” 

In 1843 he went to Adrian, Michigan, where| As a legal author Judge Cooley is known 
he became deputy county clerk, continued his! even more than as a judge. His first book 
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made his fame, and is the one upon which his 
fame most securely rests. It was his great 
work on Constitutional Limitations. It re- 
mains unrivaled in that department of law. 
This was published in 1868. Thereafter be 
published an edition of Blackstone in 1872, ap 
edition of Story’s Commentaries in 1874, his 
work on the Law of Taxation in 1877, that on 
the Law of Torts in 1879, and a textbook on 
Constitutional Law in 1880. He also prepared 
the legal articles for Appleton’s Encyclopedia, 
and wrote for the series of American Common- 
wealths a history of Michigan. In addition 
to these works he wrote various articles for the 
Atlantic, the Forum, the Century, and for 
law magazines. He also made occasional ad- 
dresses, of which one of the most uotable was 
before the South Carolina Bar Association on 
‘“‘The Influence of Habits of Thought on 
American Institutions.” He was also presi- 
Gent of the American Bar Association in 1893 
and 1894. 

After his retirement from the supreme court 
of Michigan he was appointed by President 
Cleveland to the Interstate Commerce Com- 
mission, of which he was unanimously chosen 
chairman at the commencement of the work 
of that body. Here he continued his habit of 
unremitting and arduous labor when he needed 
opportunity for rest and recuperation, until 
finally his overtaxed strength gave way, com- 
pelling him to resign and end his life work. 
He died September 12, 1898. He had done 
good work in various fields, but of one field 
he had become the acknowledged master. On 
questions of constitutional law his work had 
become, and doubtless will long continue to 
be, the chief authority. 


i 





The Arousing of China. 


The sudden and terrible fury of China’s | 


seething millions must not be supposed to be a 
causeless phenomenon. It must not be attrib- 
uted to blind hatred of change and foreigners 
or to mere religious fanaticism. A more ade- 
quate cause for the fearful outbreak is entirely 
obvious. It lies in the repeated aggressions 
of European powers, and the persistent threats 
of dismemberment of the Chinese empire. It 
is the fashion now to describe the Chinese up- 
rising as a revolt of barbarism against civil- 
ization. But there is much reason to suppose 
that the excited Chinese nation has believed it 
necessary to fight for self-preservation. Doubt- 
less, the Chinese have hatred enough of for- 
eigners as such, and also much religious fanat- 
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icism. But, when all the world was proph- 
esying that their nation would be speedily 
carved up by foreign conquerors, it is puerile 
to suppose that their fear of this has not been 
a potent cause of their desperate and terrible 
crusade against foreigners. 

The duty of other nations in this crisis to 
protect their own subjects in China is plain 
and unmistakable. But it should not be for- 
gotten that some of them have helped to kindle 
the conflagration by their own greed and ag- 
gression, 


—_ 


Annuity Insurance. 


The validity of an insurance policy securing 
the payment of an annuity to the insured for 
his life was adjudicated for the first time in 
the recent case of Cahill 7. Maryland Life Ins. 
Co. (Md.) 47 L. R. A. 614. The importance 
of the question is shown by the fact that our 
insurance companies have issued policies of 
that kind to the aggregate of many millions 
of dollars. 

The contention against their validity is based 
on the ancient English decisions and dicta to 
the effect that an annuity can be granted only 
by deed. But, as counsel in the case have 
pointed out, the ancient annuities which were 
frequently granted by an individual in con- 
sideration of borrowed money ran to the 
annuitant ‘‘and his heirs,” binding the bor- 
rower to pay the annuity for his own lifetime, 
and not for the life of the annuitant. Such 
an annuity was a hereditament. The court 
also says that most of the cases relied on for 
the ancient rule were cases in which the 
annuity was charged upon lands. In cases of 
both these kinds there was an obvious reason 
for requiring a deed. But an insurance com- 
pany’s promise to pay an annuity during the 
life of the insured is materially different from 
a hereditament or an annuity charged upon 
lands. Inthe Maryland case the court very 
justly says: ‘* There is certainly no feature 
of inheritance about such a contract as this, 
and we can conceive of no reason why such a 
chose in action may not, as any other chose in 
action, be the subject of a parol or written 
contract, unless there be some statute requir- 
ing such a contract to be by deed.” The deci- 
sion does not repudiate the Engiish authorities 
within the limits to which they were applicable, 
but holds that they have no reasonable appli- 
cation to an insurance annuity. It brings also 
into sharp relief the differences between an- 
cient and modern business. 
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Lien of Judgment of Federal Court. 


Some doubt as to the origin of the lien of a 
judgment rendered by a Federal court upon 
land within a state where it is rendered might 
be created by some of the conflicting declara- 
tions of the courts on this subject. Some state 
courts have declared that such liens depend 
on state laws. But this is incorrect. It is 
fully established by the Federal courts that 
such liens depend upon and are created by 
acts of Congress (Cooke v. Avery, 147 U. 8. 
375, 37 L. ed. 209). 

The constitutional power of Congress to 
make a judgment of a Federal court a lien on 
the debtor's property, and fix the duration and 
territorial extent of the lien, is declared in 
Dartmouth Sav. Bank o. Bates, 44 Fed. Rep. 
546, and other cases sustain the doctrine. But 
it has always been the policy of Congress to 
conform such liens, as well as the processes 
of the Federal courts, to those of the state 
courts. 

Congress has thus made such liens depend 
in some sense upon state laws. Numerous 
cases hold that the adoption of the state law 
on the subject by Congress is an adoption of 
the state law then in force, and that any sub- 
sequent changes in the state law will not af- 
fect the lien of a Federal judgment unless 
Congress shall adopt the state law as changed. 
But these decisions were based on Janguage of 
Congress, showing that intent. Under the 
later act of 1888 Congress provided that judg- 
ments of Federal courts shall be liens ‘‘ to the 
same extent and under the same conditions 
only as if such judgments and decrees had 
been rendered by a court of general jurisdic- 
tion of such state,” and that whenever the state 
laws shall require registration or other act asa 
condition of becoming a lien the act shall be 
applicable only upon performance of that 
condition. This clearly subjects the Federal 
judgments to the provisions of subsequent 
state statutes, and puts them on substantially 
the same footing as the judgments of state 
courts with respect to their effect as liens. A 
recent case illustrating this matter is that of 
Blair v. Ostrander (Iowa) 47 L. R. A. 469, An 
Iowa statute restricting the lien of a judgment 
to the county in which it was rendered, and 
counties in which a transcript thereof was 
filed, was held ineffectual, prior to the act of 
Congress of 1888, to prevent the lien of a Fed- 
eral judgment from extending throughout the 
entire district in which the Federal court had 
jurisdiction. But it was further held that this 
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act of Congress made such state law operative 
without its re-enactment, and that the lien of 
a Federal judgment was thereafter subject to 
the restrictions of such state law. 


—_——_ - — 


Withdrawal of Jurors, 


A queer legal fiction still survives in the 
practice of withdrawing a juror as a device to 
secure the postponement of a trial after it has 
been begun. It is a make-believe procedure 
in which a merely fictitious incompleteness of 
the jury is first created, and then made the 
basis of a postponement of the trial. Proba- 
bly no one can explain why this harmless judi- 
cial farce should still be enacted as the meth- 
od of postponing a case, except that ‘‘ the wis- 
dom of our ancestors” is in it. Yet it is a 
recognized, though probably somewhat un- 
common, practice. 

The first refusal to recognize it seems to be 
in the Oregon case of Usborne v. Stephenson, 48 
L. R. A. 432, in which the court declared that 
the practice was unknown in that state, but 
held further that even if it could be resorted 
to for any reason it could not be permitted for 
any cause except surprise on thetrial. As 
shown by the annotation to this case, it has 
been generally held by state, Federal, and 
English courts that it is in the discretion of the 
trial court to permit a juror to be withdrawn 
and the trial thus terminated. This has 
been frequently done in both civil and crimi- 
nal cases. A note by Holt, Ch. J., in Car- 
thew’s Reports, 465, states that all judges of 
England, upon debate between them, had held 
that in criminal cases this practice could not 
be allowed except on consent of both parties, 
and in capital cases not at all. But the state- 
ment made in this note has been shown to be 
incorrect, and that what was alleged to have 
been held by all the judges was merely Holt’s 
own opinion. The authorities have since es- 
tablished the right of the court, in its discre- 
tion, to permit a withdrawal in a criminal case 
without the prisoner’s consent, and to allowit 
even in capital cases. 

The effect of the withdrawal is treated in 
England as a termination of the case, though 
not a bar to a new action. In this country it 
is treated as a mere continuance of the case, 
the trial of which may be subsequently had 
without beginning a new action. In criminal 
prosecutions the effect is the same as in civil 
cases, except that, if a juror is withdrawn un- 
necessarily, and merely because the prosecutor 
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is not satisfied with his evidence, the termina- 
tion of the trial may be held equivalent to an 
acquittal. 








To Whom Maker of Dangerous Article 
is Liable, 

Bicycle accidents and many other casualties 
raise frequent questions as to the liability of 
the maker of an article which is dangerous by 
reason of aconcealed defect. These questions 
have been somewhat confused by illogically 
holding that privity of contract is the test of 
liability for negligence or other tort on the 
part of the seller of a defective article. In the 
case of Heizer v. Kingsland & D. Mfg. Co. 
(Mo.) 15 L. R. A. 821, the maker of a thresh- 
ing machine was held not to be liable to a per- 
son injured by the explosion of a cylinder in 
the machine, unless there was a privity of 
contract between the parties. The court 
quoted a rule to the effect that a person is not 
protected against liability for a breach of duty 
by setting up a contract with another person 
in respect to the same matter, but held that in 
such a case the duty begins and ends with the 
contract. This decision is in accord with 
many others. 

The limitation seems to be arbitrary, hav- 
ing no basis in any natural or reasonable con- 
nection of the wrong with the contract. Vari- 
ous exceptions to this doctrine, such as those 
in reference to poisons and dangerous agencies, 
have come to be recognized by the courts, and 
they are pointed out in an interesting article 
by C. B. Labatt in the April number of the 
London Law Quarterly Review, on ‘‘ Negli- 
gence in Relation to Privity of Contract.” 
But some old precedents must be overruled 
before the courts will be free from the illogical 
rule that limits liability for a tort to the exist- 
ence of a contractual relation between the par- 
ties. If an unscrupulous manufacturer puts 
on the market defective bicycles which look 
strong and safe, but which are likely to break 
and maim or kill the riders, what justice or 
what reason can there be in denying his liabil- 
ity for the resulting casualties merely be- 
cause he had no contract with the riders? In 
these days, when manufacturers usually sell 
to jobbers and these to other dealers, so that 
several transfers are often made before an ar- 
ticle gets to the user, the manufacturer is 
given practical immunity from all liability if 
he is held liable only to the person with whom 
he contracts. Can there be any greater bur- 
lesque on law and reason than to hold that 
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the duty of the maker of such a machine with 
respect to making it safe extends only to a 
jobber or dealer who never used it and was 
never expected to use it? The liability of a 
manufacturer of a defective and unsafe step- 
ladder to any person injured by its breaking is 
sustained in Schubert v. J. A. Clark Co. 49 
Minn. 331, 15 L. R. A. 818, in a case where 
the defects were concealed by oil, paint, and 
varnish, but were known to the manufacturer 
when he put the article in stock. The court 
said: ‘‘In principle the defendant should be 
held to responsibility for an injury resulting 
proximately and without any intervening 
wrongful agency from its confessedly negli- 
gent act, which was such as to expose another 
to great bodily harm.” This doctrine is sim- 
ple and just. 


——-~ - +. 


Mechanics’ Liens Under Bankrupt Law, 

It would be a serious result, and doubtless 
contrary to the intent of the bankrupt law, if 
mechanics’ liens on the property of a bank- 
rupt were invalidated by his bankruptcy. 
There is no reason why such liens should not 
be protected as fully as mortgages. Under 
modern statutes men often rely on such liens 
in lieu of mortgages. It would be unjust to 
make them lose their security merely because 
of their reliance on the protection of the law 
instead of taking security in another form. In 
Re Kerby-Dennis Co. 95 Fed. Rep. 116, it was 
contended that mechanics’ liens belonged in 
the class of ‘‘liens obtained through legal pro- 
ceedings,” and were therefore void under 
§ 67f of the bankrupt act, if obtained against 
a bankrupt within four months prior to the 
filing of a petition in bankruptcy. But the 
circuit court of appeals held to the contrary, 
and decided that such liens properly perfected 
were valid. On the other hand, the United 
States district court for the southern district 
of New York, in Re Emslie, 98 Fed. Rep. 716, 
held that a lien acquired under the New York 
law was ‘‘obtained through legal proceed- 
ings,” and was therefore void under this sec- 
tion, if obtained within four months prior to 
the filing of a petition in bankruptcy. The 
court distinguished the Kerby-Dennis Com- 
pany Case on the ground that the lien therein 
upheld arose under the Michigan statute, as 
the work was done and existed anterior to and 
independent of the filing of any notice, while 
under the New York statute the filing of no- 
tice was necessary to create the lien. But this 
decision has been reversed by the circuit 
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court of appeals (102 Fed. Rep. 291), 
which declares that the lien under the New 
York statute, like that given by the Michigan 
statute, is preserved in case of bankruptcy, 
and is not to be regarded as one ‘‘ obtained 
through legal proceedings.” The court says: 
‘“We do vot discover any substantial distine- 
tion between the two statutes. In one the 
lien is not given unless the notice is filed; in 
the other, although it arises when the labor or 
materials are furnished, it is lost unless a no- 
tice is filed within a specified time. The ob- 
ject of both statutes is the same, and both ac- 
complish practically the same result. In one 
the filing of the notice is necessary to perfect 
the lien, and in the other it is necessary to 
preserve it. In both it is wholly optional 
with the lienor whether he will avail himself 
or not of his right of priority.” These deci- 
sions probably settle the law on the subject, 
and it seems to be clear that they settle it 
right, 
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Among the New Decisions. 


Animals, 
See also CARRIERS. 





The killing of a trespassing dog is held, in 
Hodges v. Causey (Miss.) 48 L. R. A. 95, not 
to be justified by the fact that the owner bad 
been previously notified to keep the dog off 
the premises. 


Appeal. 


A finding of facts made after the end of the 
!term at which judgment was rendered, when 
j the court had no power to modify or change 
the judgment, and after the time for taking 
an appeal had expired without the taking of 
jany appeal, was held, in Curbett ¢ Matz 
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(Conn.) 48 L. R. A. 217, to be beyond the| for deceit to a person who bought worthless 


power of the court to make a part of the 
record or the foundation of a writ of error to | 
reverse the judgment. 





Associations, 


A camp-meeting association which has 
made perpetual leases of cottages on its 
grounds without any restrictions, except that 
they are ‘‘subject to suck rules and regula- 
tious as the association may from time to 
time adopt,” and which also owns a store on 
the grounds which it has leased for a rental, 
is held, in Northport Wesleyan Grove Camp 
Meeting Association v. Perkins (Me.) 48 L. R. 
A. 272, to have no power to impose a revenue 
tax on the business of taking orders for fruit, 
groceries, and provisions from cottagers upon 
the grounds of the association. 





Banks. 


The right of a national bank to an equitable 
lien upon its shares of stock is denied in 
Buffalo German Ins. Co. 2. Third Nat. Bank 
(N. Y.) 48 L. R. A. 107, where there was a 
by-law providing that any liability of the 
stockholder should be a lien on the stock, but 
this was in conflict with the provisions of the 
national banking law. The fact that such 
by-law was printed on the face of the stock 
certificate, so as to give notice to every taker, | 
was held not to subject him to such a lien. 

A withdrawal of the funds of a corporation | 
from a bank that is about to fail, upon a} 
check signed by the president of the corpora- 
tion, although he was also a director of the | 
bank and his knowledge of its condition was | 
acquired by him as such director, is held, in | 





stock of the company in reliance on the state- 
ment, 





Barbers. 


See ConstituTIONAL Law. 





Buildings. 
See also Highways; NEGLIGENCE. 





A restriction in a deed as to the building 
line is held, in Summers v. Beeler (Md.) 48 
L. R. A. 54, to give no right to a prior grantee 
of another lot on the same street, which was 
conveyed subject to the same restrictions, 
when the grantor did not impose any servi- 
tude upon the land he retained, and the re- 
strictions were not part of a general plan or 
scheme for the benefit of all the purchasers. 

The arrangement of a roof and gutter on a 
building in such a way tbat water is dis 
charged upon a neighbor’s land, and causes 
the fall of a wall thereon, is held, in Fitz- 
patrick 7. Welch (Mass.) 48 L. R. A. 278, to 
make the proprietor liable for the damage to 
his neighbor, although he may have exercised 
ordinary care. 





Carriers. 
See also ConstrruTIONAL LAw. 





The duty of a street railway, imposed by 
its franchise from a certain town, to sell 


| tickets in quantities at reduced rates on each 


car from that town to a neighboring city, is 
held, in Rice v. Detroit, Y. & A. A. Ry. 
(Mich.) 48 L. R. A. 84, to extend to a passen- 


| ger who gets on the car and offers to buy such 


tickets at a point outside the town. 
The liability of a railroad company for the 





O’Brien v, East River Bridge Co. (N. Y.) 48/| loss of a sample trunk as freight is upheld in 
L. R. A. 122, to be valid, and not to violate} Trimble v. New York C. & H. R. R. Co, 
the statutory prohibition of transfers by any |(N. Y.) 48 L. R. A. 115, where it was checked 
insolvent bank or officer thereof, with intent; without any misrepresentation or any release 
to prefer a creditor of liability, on payment of a charge for excess 
A false certificate by the cashier of a bank, | baggage the same as if it were ordinary bag- 
stating that an insurance company had on! gage, and the baggageman had constructive 
deposit subject to check certain amounts of | notice of the character of the trunk, although 
paid-up capital and net surplus, when it was | there was a rule of the company which pro- 
made to assist the company to obtain a license, ; hibited checking such trunks without a release 
and was authorized by the board of directors, | of liability. 
who knew it to be false, while the bank was| The communication of Texas fever by in- 
privy to the publication of the statement in| fected cars to cattle transported in them is 
the public press, is held, in Hindman v. First) held, in Ilinois Central R. Co. v. Harris (IIl.) 
Nat. Bank (C. C. A. 6th C.) 48 L. R. A. 210, | 48 L. R. A. 175, to render the railroad com- 
to create a jiability on the part of the bank | pany liable for the damages. 
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Charities. valid exercise of the police power to protect 
See also Masses. health, 

An ordinance requiring a license for the sale 
of cigarettes is held, in Gundling ». Chicago 
(Ill.) 48 L. R. A. 230, to be a valid exercise of 
the police power, and not in violation of the 
provisions as to due process of law or any 
other guaranty of rights. 

A statute requiring railroad companies to 





A charitable gift to a foreign city is upheld 
in Succession of Meunier (La.) 48 L. R. A. 77, 
under a treaty provision authorizing such 
zifts to citizens of a foreign country, and not- 
withstanding the fact that when the will took 
effect the city had not obtained a necessary 
permit to take the gift, and its capacity to furnish free transportation to shippers of stock 
take it was suspended until the permit was in certain cases is held unconstitutional in 


obtained. . T. & S. F. R. Co. 0 Campbell 





(Kan.) 48 L. R. A. 251, on the ground that it 
constitutes a deprivation of property without 
due process of law, and a deuial of the equal 
protection of the laws. 


Cigarettes, 


Sce ConsTiruTIONAL Law. 








Contracts. 


Civil Rights. 


A contract to draft a bill and do all things 
needful and proper to secure its passage by the 
| legislature fora compensation contingent upon 
its passage is held, in Richardson ». Scotts 
Bluff County (Neb.) 48 L. R. A. 294, to be 
void on grounds of public policy asa lobbying 


The right of colored children to attend any 
school they or their parents may choose, 
instead of being restricted to the separate 
schools established for colored children, is 
denied in People e# rel. Cisco », School Board 
(N. Y.) 48 L. R. A. 118, where equal accom- 





contract, 
modations are furnished for colored children. 
it is held that the constitutional provision for 
free schools does not prevent the classification Covenants. 
of the children with respect to their attend- ee 
ance on particular schools, A covenant in a deed for a railroad right of 


way, as to the number of trains that shall be 
5 run on the road, is held, in Doty v. Chatta- 
Commerce, nooga Union R. Co. (Tenn.) 48 L. R. A. 160, 

— to be a covenant running with the land,where 

A state statute making it an offense to| jt constitutes the chief consideration of the 
solicit a seaman to desert from any vessel} contract, and an action to enforce it against 
within the jurisdiction of the state is upheld the subsequent purchaser of the railroad is 
in Re Young (Or.) 48 L. R. A. 153, against | sustained, although the covenant had been 


the contention that it was void as a regulation | broken by the original grantee before the 
of commerce. transfer, 











Conspiracy. 

A conspiracy to refuse to deal with a person 
which is made maliciously to injure him, and 
not to serve any legitimate interests of the 
persons who enter into it, is held, in Ertz o. 
Produce Exchange (Minn.) 48 L. R. A, 80, to 
be an actionable wrong. 


Criminal Law. 

A conviction and sentence on the charge of 
| being a suspicious person under the act of 
Congress applicable to the District of Colum- 
bia is held, in Stoutenburgh v. Frazier (D. C > 
48 L. R. A. 220, to be in violation of the con- 
stitutional provisions against unreasonable 
searches and seizures and cruel and unusual} 
Constitutional Law. punishments, when the suspicion on which the 
procedure is based is wholly undefined, and in 

The power of the legislature to require | no manner connected with any criminal act or 
barbers to obtain a certificate of registration | conduct. 
before carrying on their business is upheld in| A plea of former jeopardy, being deemed a 
State ». Zeno (Minn.) 48 L. R. A. 88, as a| special plea of matter in bar, is held, in State 
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». Hager (Kan.) 48 L. R. A. 254, not to be a 
plea of matter which goes to the question of 
the innocence of the accused, and therefore a 
hearing upon it is not deemed a jeopardy 
which will prevent a trial after the reversal on 
appeal of an order sustaining such plea. 


Drains and Sewers, 


An assessment of an annual charge for the 
use of acommon sewer under the statute is 
held, in Carson v. Sewerage Commissioners of 
Brockton (Mass.) 48 L. R. A. to be law- 
ful, although the person assessed therefor had 
previously been assessed for part of the cost 
of building the sewer. 


~~ 
277, 


Eminent Domain. 


A railroad built on land which had not been | 


coudemned, and which is subsequently sold on 
foreclosure of a prior mortgage, is beld, in St. 
Louis, K. & S. W. R. Co. v. Nyce (Kan.) 48 
L. R. A. 241, not to pass to the purchaser of 
the land, or to entitle him to any compensation 
for such improvements on a subsequent con- 
demuation of the right of way. 


Entireties, 


See Hussanp AND WIFE. 





Highways. 

A bay window extending 4 feet and 7 inches 
over a street at a point 8 feet above the ground, 
though it does not interfere with travel, is 
held, in State v, Kean (N. H.) 48 L. R. A. 102, 
to constitute an indictable nuisance, where a 
statute declares it shall be a nuisance to erect 
a structure that obstructs the street or lessens 
its full breadth. 


IIusband and Wife. 


See also Levy. 





An estate by entireties, and not one of joint 
tenancy, is held, in Simons 2. Bollinger (Ind.) 
48 L. R. A. 234, to be created by a deed made 
to husband and wife ‘ jointly,” and the word 
** jointly ” is construed as surplusage. 





Insane Persons. 


See Levy, 


| Vacancy permit for premises that are still va- 
|cant on the expiration of the permit, which 
provides for an extension on application, is 


Insurance. 


The failure to apply for an extension of a 


held, in Henderson Trust Co. v. Stuart (Ky.) 
48 L. R. A. 49, to constitute negligence on the 
part of an executor or administrator with the 
will annexed, who isin possession of the prem- 


ises and of the policy. 





Judgment. 
See WILLs. 


Levy, 

A selection of the exempted property which 
is allowed to the head of a family is held, in 
Ecker v. Lindskog (S. D.) 48 L. R. A. 155, to 
be properly made by the wife when the hus- 
band is incompetent to make it because of in- 
sanity, although most of the property belonged 
to him. 


Libel. 


A publication in church papers by the offi- 
cers of achurch, as to the result of their inquiry 
as to the fitness of their pastor for his office, is 
held, in Redgate c. Roush (Kan.) 48 L. R. A. 
236, to be a privileged communication, when 
it is made in good faith with reasonable occa- 
sion for the publication. 








Life Tenants. 





The right to charge a premium on bonds 
| psid on investing trust funds to a person en- 
titled to the income for life, and the deduc- 
tion of the amount thereof from the income so 
as to restore the principal of the trust fund, 
in order that it may be unimpaired at the 
termination of the life estate, is held,in Re 
Hoyt (N. Y.) 48 L. R. A. 126, not to be per- 
missible, where the trust is governed by a will 
which shows an intent to provide bounteously 
for the life tenant and an obvious intent to de- 
vote to her use the entire income of the fund, 
| making the disposition of the principal after 

her death a secondary consideration. 





Logs. 
The right of stoppage in transitu in favor of 
|a person who has sold logs that are in a river 
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being driven by an incorporated log company ries caused by its collapse toa person lawfully 
is sustained in Johnson v. Eveleth (Me.) 48 L. standing in front of it at the time, although the 
R, A. 50, | building was in the possession of a lessee. 








acess. | Negroes. 


: : ‘ See Crviz. Rieurts. 
A will creating a trust for the saying of 7 Te 


masses is upheld in Webster ». Sughrow (N. 
H.) 48 L. R. A. 100, as a charitable use on the Nuisance. 

ground that the saying of mass in open church, | See also Higuways; Municipat Corpora- 
where all who choose may be present and 
participate, is a solemn and impressive ritual 
which may accomplish one of the cherished 
objects of religious uses. 





TIONS. 





The right of the owner of a life interest in 
lands to maintain an action of partition against 
the owner of the estate in remainder is denied 
in Love v. Blauw (Kan.) 48 L. R. A, 257 


. wb, 





Mortgages. 


where it is held that a decree setting over a part 
of the property toa life tenant in fee simple 


A bona fide purchaser for value and with: |;, 4 partition case is wholly void. 


out notice of a mortgage given without any 
considera\.vn, and which is not accompanied 
by any negotiable obligation, is held, in Econ- Partnership. 
emy Sav. Bank v. Gordon (Md.) 48 L. R. A. 
63, entitled to hold it as a valid encumbrance| 42 intention to convert real estate into per 
as against creditors of the mortgagor, since his sonalty when bought bya partnership is held, 
equities are at least equal to theirs, and in i Darrow - Calkins (N. Y.) 48 L. R. A. 299, 
such case the legal title prevails. to be manifested by its purchase for partner- 

ship purposes, with partnership funds, and its 

use in the partnership business indiscriminate- 

Municipal Corporations. ly with chattel property. 











For the drowning of children in a pond sit- 
uated partly upon a street and partly upon Peddlers. 
private premises it is held, in Arnold o. St. 


: é One who solicits orders for a firm having a 
Louis (Mo.) 48 L. R. A. 291, that the city can- Rae 7 ; 
permanent place of: business in the state, with- 


out carrying any goods except those which 
have been previously ordered by his customers, 
or exposing any goods for sale, is held, in 
State v. Wells (N. H.) 48. L. R. A. 99, not to 
be doing ‘‘ business as a hawker or peddler,” 
nor ‘‘ exposing for sale or selling,” within the 
meaning of a statute requiring peddlers to be 
licensed. 


not be held liable on the ground that the pond 
is a nuisance, where it does not appear that 
the accident happened upon that portion of 
the pond that is located upon the street. 


Negligence. 
See also MunicrpaL COkPORATIONS. 

One who is constructing a wall which falls 
and injures a person lawfully on the premises 
is held, in Dettmering v. English (N. J.) 48 
L. R. A. 106, to be liable for the injury, unless 
he had taken reasonable cure to construct the 
wall so that it should not fall. portion of a street constituting a cul de sac is 

The owner of a building standing on a busi-| held, in Re Orkney Street (Pa.) 48 L. R. A. 
ness street, who, knowing that it has been | 274, not to be subject to assessment for bene- 
negligently constructed with improper mate- | fits to pay the cost of an extension which will 
rials and is liable to fall of its own weight, con- | convert the cul de sac into an open street, as 
tinues to use it or permits it to be used, is held, | the owners of the property have already paid 
in Waterhouse v. Joseph Schlitz Brewing Co. | their full share, by dedication or otherwise, of 
(S. D.) 48 L. R. A, 157, to be liable for inju- | the cost of the original improvement. 





Public Improvements, 
Sce also DRAINS AND SEWERS. 


Property abutting on a previously opened 


Ne ee 
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An undertaking to maintain a new pavement 
for a series of years, required as a guaranty 
of the perfection of the work, is held, in Sea The limitation of liability of the owners of 
board Nat. Bank v. Woesten (Mo,) 48 L. R. A. | vessels for maritime losses by the Federal 
279, and in Barber Asphalt Paving Co, v.| statute is held, in Loughin v. McCaulley 
Hezel (Mo.) 48 L. R. A. 285, not to constitute | (Pa.) 48 L. R. A. 33, to be within the power 
a contract for repairs, within the meaning of | of state courts to administer in an action to 
a statute requiring contracts for repairs to be | recover for death caused by a collision. With 
let to the lowest bidder; and such undertaking | this case is a note on the administration of 


Shipping. 





is held to be lawfully required as part of the 
contract for construction, 


Railroads. 
See COVENANTS, 


Receivers. 

A preference of a claim for paving the 
track of a street railway out of the proceeds 
of a foreclosure is not allowed in Union Trust 
Co. v. Richmond City R. Co. (Ind.) 48 L. R. A. 
41, on account of the purchase of cars and 
other equipment after the paving was be- 
gun, which materially increased the value of 
the mortgaged property, unless such equip- 
ment was paid for out of the current earnings 
of the company; but it is held that the lien of 
the paving assessment to which the company 
is subject under its charter is superior to the 
lien of a mortgage upon the property. 


Schools. 


See also Civit Rieurs., 

A statute prescribing uniform textbooks for 
schools throughout the state, with provisions 
for their selection by a commission and the 
letting of a contract to supply them to the 
lowest bidder, is sustained in Leeper 0. State 


(Tenn.) 48 L. R. A. 167, against the contention | 


that it violates a constitutional provision 


: a . | 
against monopolies, since the purpose of the 


statute is to benefit the public, and not to con- 
fer any pecuniary benefit upon the state or 
the school officials or the publishers, 


Seamen. 


See COMMERCE. 


Sewers, 
See Drains AND SEWERS 


' Federal laws in state courts. 


Stoppage in Transitu. 
See Logs. 





Suspicion. 
See Criminal Law. 


Taxes, 


A statute providing for the taxation of 
| judgments is held, in Hamilton v. Wilson 
|(Kan.) 48 L. R. A. 238, to be in violation of 
the constitutional rule of uniformity, where 
it exempts judgments on debts secured by 
mortgages, but does not exempt deficiency 
judgments upon forclosure of mortgages of 
real estate, while, on the other hand, it does 
exempt deficiency judgments on foreclosure of 


ether liens, 


Unborn Children. 


Anextraordinary case is that of Allaire ». St. 
Luke's Hospital (Iil.) 48 L. R. A. 225, in which 
| the right of a person to maintain an action for 
| personal injuries sustained by him before birth 
| is denied. 


Warehousemen, 


The right of a warehouseman to sell prop- 
erty described in # storage receipt is denied in 
State o. Cowdery (Minn.) 48 L. R. A. 92, not 
withstanding a provision in the receipt that 
thestored property may be mingled with other 
| property of the same kind, or transferred to 
other elevators or warebouses. 


Wills, 


A will giving a grandnephew an estate for 
the purpose of securing to him a liberal edu- 
cation, requiring him to finish a collegiate 
| course, and providing that the property shall 








ae 


} 
| 
| 
; 
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| 
pass from him if he fails to do so through his| ‘Nebraska Supreme Court Practice, with 


own disinclination orincapacity or the indiffer- | Forms.” By Winfield S. Strawn. (Keefe- 
ence of his parents or guardians, with « trust | Davidson Law Book Co,, St. Paul, Minn.) 1 
to last until he is twenty-five years of age, is} Vol. $5.50. 

held, in Ellicott 0. Ellicott (Md.) 48 L. R. A.|  ‘‘ Law of Negotiable Instruments.” By A. 
58, to vest in him an equitable estate, subject | W. Selover. (Keefe-Davidson Law Book Co.) 
to be devested by nonperformance of the con-|1 Vol. $4. 

dition as a condition subsequent, and the fail-| ‘* Mortgages and Their Foreclosure for 
ure to finish his collegiate course because of | Nebraska.” By Louis D. Holmes. 


(Keefe- 
his death is not sufficient to defeat the gift. | Davidson Law Book Co.) 1 Vol. $5. 


1 Pe, ‘**Equity Practice for the State of Maine.” 
By Robert Treat Whitehouse, (Loring, Short 
New Books. & Harmon, Portland, Me.) 1 Vol. $6. 


‘Bolles’ National Bank Act.” Revised 

sic Edition. (Stumpf & Steuer, 29 Murray St., 

New York.) 1 Vol. $3, Cloth. $3.50, Sheep. 

‘*The Code of Criminal Procedure of the | wi pe a bes a me aa 
State of Texas, Adopted in 1895.’’ With All 5 a eR ROE 


| Codes, and Codes of Civil and Criminal Pro- 
bsequent Amendments and Annotated to} E a - ee s 
Subsequen o_o * apa With Notes to United States and 


| cedure. 
Include the 39th Volume of the Texas Crimi- | aa Decisions: Ir Thomes BH. Cane 

nal Reports. Together with Forms for All (Callaghan &Co Chi ago, Il % 1 Vol "gio. 
Pleading, Process, and Practice. By John P.| ~,. Sean Civil ada for Thi a C \ 
White. (The Gammel Book Co., Austin, Tex.) | ees & Co ) 2 Vols . 19 oe 
1900. 1 Vol. “Notaries Public Manual.” By August E. 


” 


The reporter of the Texas court of criminal ; 
I Or |Rouech. (The Richmond & Backus Co. 
appeals, who was formerly presiding judge of | : ; ' . 
‘ es Detroit, Mich.) 1 Vol. $1. 
the court of appeals, has made very extensive i er pm . aia 
S i? Mechanics’ Liens. Enlarged Edition. 
and valuable annotations to these Code pro- ss alia ' ; 
Sa And ‘*‘ Smith on Chattel Mortgages and Con- 
visions, and added forms of procedure wher-| ,... . * aad ae Po ss 
3 ; s | ditional Sales. Third Edition. By E. L. 
ever there isany occasionforthem. The index | aaa 
: : ‘ | Heydecker. (Matthew Bender, Albany, N.Y.) 
is very full and complete. To all whe prac-| ,,° 2 


et nae 2.50 per vol. Both bound in one volum 
tice in criminal cases in Texas the work must + P ; & 





Or 
be indispensable. _— 
‘“Deed Forms Annotated.” By Emerson | oe 
E. Ballard. (The Ballard Publishing Co., | . 7 
Logansport, Ind.) 1900. 1 Vol. $3.50. Recent Articles In Caw Journals 
This is a complete compilation, with ex- . 
haustive annotations, of statutory provisions and Reviews. 


of the several states and territories as to the 
formal requisites of conveyances of land and P ti for Trial.’—2 The Brief 
. ** Preparation for Trial.”— 2 ie 
acknowledgments, with forms thereof. An} 209 °F ” ere 
appendix contains the law of abstracts and | ~*** ; ee 
; as | ‘*Our State and National Indebtedness to 
abstractors, with the provisions of the revenue se ee : = os 
; 7 the English and American Bars.”"—2 The 
law as to the stamping of conveyances. It} Brief. 313 
gives in a form easily accessible a great amount | >" 2 a i Ref in Trial P 
: ; Te  Sugges — ts woh” 
of information some of which could be ob- ’ Phi awash ee ee ee 
tained elsewhere only with great difficulty. 7 <a wae ie : r e Vv 
7 ” . 7 onde ontractors.”’ — 6 irgini 
‘«The Law of Real Property.” By Emerson I . a a on . —e 
an soy: . . af gister, 1. 
E. Ballard (The Ballard Publishing Co.) 6th | /** Register 


Vol. $650 | ‘*When Right to Homestead Ceases.”"—6 
. OU, oe aw Reviste 

Each volume of this compilation of the cur. | V ‘othe “a ae Bj ie ee 

rent case law on the subject of real property | ee Se Se ae ee 


is an improvement on its predecessor. | law Journal, 45. 

complete index of the six volumes prepared | “‘ Covenants to Pay Rates."—64 Justice of 
and published in a separate volume of about | the Peace, 433 

150 pages, very greatly adds to the practical| ‘‘Are Bodily Injuries Resulting from Nerv- 
value of the series. It is in most admirable | ous Shocks Actionable ?”—20 National Cor- 
form for ready reference. ‘ poration Reporter, 81. 
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1 

‘‘Has the Garnishing Creditor a Specific 
Lien ?”—51 Central Law Journal, 25. 

‘‘The Effect of the Statute of Frauds upon 
Contracts in General.”—8 American Lawyer, 
253. 

“The Vagrant 
Green Bag, 330. 


and the Law."—12 Th 

‘* Liability of Municipal Corporations fo: 
Negligence in the Exercise of Private or Munic 
ipal Powers,”—51 Central Law Journal, 5. 

‘‘Law and Lawyers in Modern Fiction.” 
61 Albany Law Journal, 387. 

‘* Liability of a Landlord for Leasing Prem 
ises Infected with Disease.”—61 Albany Law 
Journal, 390. 

** The Time from Which a Legislative Act to 
Take Effect in the. Future is Deemed to be 
Notice of Its Provisions so as to Affect Exist- 
ing Rights.”—50 Central Law Journal, 480. 

** Earl Camden.” 
Gregory.—32 Chicago Legal News, 391. 

“The Right of Appeal as Affected by the 
Jury Clause.”—6 Western Reserve Law Jour- 
nal, 65, 

“The of the 
American Lawyer, 303. 


Domain Written Law.”—8 
** Becearia and Law Reform.”—8 American 


Lawyer, 298. 


‘** Breach of One Instalment of a Divisible | 


Contract.”—39 American Law Register, N.S. 
391. 
‘“*The Judicial Powers in a Constitutional 
Government.”—44 Ohio Law Journal, 85. 
** Real Estate Options.”—51 Central 
Journal, 84. 

‘** Place of Contracts.” —51 Central Law 
Journal, 64 

““The Growth and Development of Inter- 
national Law in Africa.”—16 Law Quarterly 
Review, 249. 


Law 


‘Consideration and the Assignment of 
Choses in Action,” —16 Law Quarterly Review, 
241. 

‘The Near Future of Law Reform.”—16 
Law Quarterly Review, 229. 

‘Election between Alternative Remedies.” 
16 Law Quarterly Review, 269. 

“The Rule in Hadley vc. Baxendale.”"—16 
Law Quarterly Review, 275. 

** De Nicols v. Curlier and the New German 
Law.”—16 Law Quarterly Review, 288. 

‘*Contempt of Court and the Press.”—16 
Law Quarterly Review, 292. 


| trial for assault. 
Address by Hon. 8. §. | 


COMMENT. 


Ghe Humorous Side. 


Nor Fatr To Tue Horse.—The classicat 
query of the flea to the elephant as to whom 
he was shoving is fairly suggested by the title 
of the case in 22 Vt. 655, of ‘‘United States o. 
One Sorrel Horse.” One has an uncomfort- 
able feeling that the sorrel is outclassed and 
hisn’t a fair chance. 

A Locat Ipiom.—The opinion in a Texas 
case uses the phrase ‘‘a hip-pocket movement” 
as descriptive of a movement by a man’s right 
hand toward his hip pocket in a shooting 
fray. This phrase is Homeric in its descrip- 


| tive quality. 


Mone Ipioms.—A New York newspaper 
gives the following testimony of a negro on a 
The lawyer asked, ‘‘Do you 
recollect the first time you were brought down 
in habeas corpus proceedings?” Answer, 
**No, sir; 1 were brought down in the Black 
Maria.” ‘‘And you were knocked out in the 
habeas corpus proceedings,” was next sug- 
gested. ‘‘ No, sir; I were knocked out in the 
riot,” he replicd. ‘* Er wite man hit me wifa 
club.” 

LEGALIZED ALL THe Goop Acts.—An 
Iowa lawyer writes that a small town incor- 
porated in that state got into the usual trouble 
with ordinances and finances and needed a Je- 
galizing act to straighten things out. A bill 
to legalize the illegal acts was drawn by alaw- 
yer and sent to the local member of the lower 
house of the legislature, who had it passed 
through that body and sent to the senate, 
The astute statesmen of senatorial rank thought 
it needed amendment, and so, when the bill 
got into its final form and into the published 
laws, it read that all acts of the town in ques- 
tion up toacertain date were thereby legel- 
ized so far as they were ‘not in conflict with 
the Laws of Iowa.” 

Less ScHoLarsure SuFFIctENT.—In a late 
bankruptcy case governed by a plain statute 
au invitation to range in broad fields was de- 
clined by saying: ‘‘It is not necessary, as urged 
by counsel for the petitioners in his brief, ‘to 
view this matter in the light of history, jus- 
tice, and upon the broad principles of justice 
as imbedded in the fundamental principles of 
American freedom and liberty’, or to seek sup 


| port in the precedents cited in thl Divine and 
| under the Mosaic laws.” 





